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MEMORANDUM
TO: Members, Committee on Transportation and Infrastructure
FROM: Staff. Committee on Transportation and Infrastructure

SUBJECT: Oversight Hearing on “A Review of Amtrak Operations, Part I: Mismanagement
of Food & Beverage Services™

PURPOSE

The Committee on Transportation and Infrastructure will meet on Thursday, August 2,
2012, at 10 a.m. to reccive testimony on Amitrak’s food and beverage operation. Specifically, the
hearing will investigate the monetary losses associated with Amtrak’s food and beverage
operations; cxamine management deficiencies identificd by the Amtrak Office of Inspector
General in reviewing Amirak’s food and beverage operations; and explore best practices and
alternative options for improving the cost-effectiveness and quality of food and beverage service
aboard Amtrak trains.

BACKGROUND
Current Amtrak Food and Beverage Service

In January 1999, Amtrak executed an agreement with Dobbs International Services, Inc.,
for the management of its commissary, logistics and supply chain operations for food and
beverage services. This agreement governed ouly the provision of food and beverage supplies
for Amtrak’s on-board operations. The sale of items aboard trains is performed by Amtrak
cmployees. Gate Gourmet Intemnational, Inc subsequently acquired Dobbs and renegotiated the
contract in 2006. [n 2009, Amirak conducted an open competition for food and beverage
services and awarded it to Aramark. The contract term was for five years with two options for
two additional years. Amtrak service agents continue to provide on-board food service to
passengers.
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Amtrak provides various levels of food and beverage service ranging from
snack/beverage services in Jounge cars to full meals in dedicated dining cars. Prior to competing
out its food and beverage service operations, Amtrak had acquired supplies and provided food
and beverage services through Amtrak’s own commissaries. As a result of the contract, Amtrak
has outsourced its procurement of food and beverage stock as well as service supplies. In
addition to procuring and delivering this stock, Aramark manages. operates, and maintains the 10
Amtrak-owned commissary facilities throughout the country.

Amtrak 10-Year Food and Beverage Operations Financial Performance
1o millions of nominal dollars

- Net F&B Loss

2002 841 80.4 '83.8

2003 78.4 158.8 80.4 83.3

2004 80.4 164.2 83.8 89.2

2005 90.9 181.4 90.5 98.3

2006 88.3 180.7 92.4 96.3

2007 94.5 177.6 83.1 92.1

2008 102.6 184.0 81.4 97.0

2009 106.4 1813 74.9 100.0

2010 109.3 191.7 824 108.0

2011 121.5 206.0 84.5 117.0 56.8%

Source: 2002-2005 Government Accowmiability Office unaudited estimates, 2006-2011 Amtrak
The Statutory Framework

Requirement to “Break Even” and Authority to Contract Out Food and Beverage Services

Under Amtrak’s general authorities listed in section 24305 of title 49, United States
Code, “Amtrak may...provide food and beverage services on its trains only if revenues from the
services each year at least equal the cost of providing the services.” (49 U.S.C. §24305(c)(4))
This provision was first added to the code as part of the Amtrak Improvement Act of 1981 to
climinate the deficit in Amtrak’s onboard food and beverage operations by September 30, 1982,
Therefore, for nearly 30 years, Amtrak has been statutorily banned from providing food and
beverage services unless its costs at least equal its revenues of providing the services.

Contracting Authority

Amtrak has the authority to contract out its food and beverage services and that right has
been preserved by Congress. Prior to 1997, Amtrak’s statute contained a number of contracting
bans, but did not include a ban for contracting out food and beverage services. In 1997, section
121 of the Amtrak Reform and Accountability Act of 1997 repealed prior restrictions on
contracting out various functions of Amtrak (49 U.S.C. 24312(b)), and devolved all such issues
to the collective bargaining process, with the exception of work related to food and beverage
service. The 1997 legislation made specifically clear in section 121(d) that: “The amendment
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made by subsection (a)(1) is without prejudice to the power of Amtrak to contract out the
provision of food and beverage services on board Amtrak trains....”

Passenger Rail Investment and Improvement Act of 2008 (PRIIA)

In 2008, Congress passed PRIIA to, among other things, reform Amitrak’s operations.
Section 209 of PRIIA directs the Amtrak Board, in consultation with the Secretary of the
Transportation, to develop and implement a single methodology for allocating operating and
capital costs among States and Amtrak for the 27 Amtrak routes for which States provide
financial support, i.e., state-supported routes. The Section 209 cost-allocation methodology goes
into effect on October 1, 2013. It will require States to reimburse Amtrak for the operational
costs of providing the service, including food and beverage service, on those routes. As States
take on the full financial responsibility for these routes, they will also have the flexibility to
determine who should provide the food and beverage service on those routes. Some States,
namely Maine and North Carolina, already provide food and beverage services on their own.
‘While North Carolina’s Piedmont service provides vending services, the Maine’s Downeaster
contracts food and beverage services out. The Committee will hear from Maine regarding its
experience having food and beverage services provided by a private company.

Recent Legislative Proposals

American Energy & Infrastructure Jobs Act (HL.R. 7)

On February 3, 2012, the Committee on Transportation and Infrastructure reported a 5-
vear surface transportation authorization bill, H.R. 7, which included a rail title. Section 8106,
Amtrak Food and Beverage Service, required the Federal Railroad Administration to request
competitive proposals for the provision of food and beverage services on Amtrak trains. A
winning bid was to be selected based on lowest cost and the greatest revenue to Amirak. This
provision was based on legislation introduced by Rep. Jean Schmidt, the Amtrak Food and
Beverage Service Savings Act (H.R. 3362). H.R. 7 was favorably reported by a vote of 29-24.

Amtrak Inspector General’s Report on Food and Beverage Operations

In June 2011, the Amtrak Inspector General issued report E-11-03 entitled “Food and
Beverage Service: Further Actions Needed to Address Revenue Losses Due to Control
Weaknesses and Gaps.” The report examines Amirak’s performance of food and beverage
service operations, specifically internal control weaknesses that allow for waste, frand, and
abuse. The report identifies opportunities to improve its operation effectiveness thereby
reducing Amtrak’s reliance on federal subsidies.

The Amtrak Inspector General’s report found that Amtrak food and beverage operations
contained vulnerabilities that allowed certain Lead Service Agents to falsify documents in order
to hide stolen cash or inventory. Between March 2003 and January 2010, the Amtrak Inspector
General identified 903 theft, dishonesty, and policy/procedure violations by 306 LSAs, and
issued 447 administrative referrals to Amtrak managers. Schemes included:
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Inflating first-class meal checks
Selling complimentary items
Selling non-Amtrak items
Shorting cash register sales
Stealing Inventory

Providing items at no cost

SR =

The nature of these crimes are difficult to measure, however, restaurant-industry
estimates of losses for a typical independent restaurant due to theft range from four to seven
percent of sales. At these levels Amtrak’s on-board food and beverage sales could be at risk of
theft for between $4 million and $7 million annually.

The Amtrak Inspector General recommended establishing a pilot project of cashless food
and beverage sales on selected routes and trains, establishing a loss prevention unit, and
implementing a plan to address the control weaknesses and gaps.

GAO Review of Food and Beverage Operations

In 2005, at a hearing before the Subcommitiee on Railroads, Pipelines and Hazardous
Materials of the Committee on Transportation and Infrastructure, GAO testified that from 2002
to 2004 Amtrak food and beverage expenses were $487 million while food and beverage
revenues were approximately $243 million. GAO testified that Amtrak spent two dollars for
every dollar it received in revenue.

Best Practices and Contract Renewal

Finally, both the Amtrak Inspector General and General Accountability Office have
found that Amtrak does not utilize industry best practices in its food and beverage operations and
needs to dramatically change how it delivers those services to the traveling public. According to
both the Amtrak IG and GAO, Amtrak needs to determine the best practices that are appropriate
for Amtrak’s operations, and implement them. Additionally, Amtrak must reform its Food and
Beverage management to address its fragmented leadership.
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A REVIEW OF AMTRAK OPERATIONS, PART I:
MISMANAGEMENT OF FOOD AND BEVERAGE
SERVICES

THURSDAY, AUGUST 2, 2012

HOUSE OF REPRESENTATIVES,

COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,

WASHINGTON, DC.

The committee met, pursuant to call, at 10:05 a.m., in Room
2167, Rayburn House Office Building, Hon. John L. Mica (Chair-
man of the committee) presiding.

Mr. MicA. Good morning. I am Congressman Mica. I am pleased
to welcome you this morning to the Transportation and Infrastruc-
ture full committee hearing, and this is the beginning of some of
the review, investigations, and oversight management and prac-
tices at Amtrak, and today we are going to focus specifically on
mismanagement of the issues relating to food services and bev-
erages at Amtrak. And we have done subsequent—or rather, prior
reviews. I was looking at the background.

And before I get into that, the order of business will be opening
statements by Members, and then we have a panel of witnesses
who we will hear from. Then we will get into questions after we
have heard from them. But pleased to work with my distinguished
colleague and chair of the Rail Subcommittee, Mr. Shuster, on try-
ing to look at ways we can save taxpayer money, do a better job.

The Federal Government has poured billions of dollars into Am-
trak, and some of their activities are—well, have been and continue
to remain a burden to the taxpayers. And today we are going to
look at one of those, and again, we have looked at this before, some
of the history as the committee had reviewed Amtrak expenditures
for food service in the past.

In June of 2011, the inspector general issued a report E-11-03
entitled, “Food and Beverage Service: Further Actions Needed to
Address Revenue Losses Due to Control Weaknesses and Gaps.”
And we have, we found in that report the inspector general identi-
fied 903 theft, dishonesty, and policy/procedure violations, found
that they were inflating first-class meal checks, selling complimen-
tary items, selling non-Amtrak items, shorting cash register sales,
stealing inventory and providing items at no cost. They made a
number of recommendations from some of these reports, and this
hearing is a followup to, again, some of the previous reports and
investigation both by our committee staff and also by the inspector
general. We will hear from him shortly.

Today, this hearing is being held again to look at the incredible
cost that is incurred by the taxpayers to provide food service on

o))
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Amtrak. Last year Amtrak lost $84.5 million, more than $84 mil-
lion on providing food service on its trains. Every year and during
the last 10 years they have lost an average of $800 million. In fact,
Amtrak—where is our little chart here. We will show this chart.
They have lost over three-quarters of a billion dollars. This is the
amount they have lost, $833 million in the last 10 years serving
food and beverages on their trains. That is three-quarters of a bil-
lion dollars.

The food and service expenses in 2011 were $206 million and the
revenue from sales was $121 million. That means that Amtrak
spends a—for every dollar that is spent for food or beverages on
Amtrak, it costs the taxpayers $1.70. So if you buy this can of Coke
or Pepsi, excuse me, they use Pepsi products. We also brought in
some hamburgers here to illustrate. This is the deal we put some
out. We want to make sure everybody has this. OK. But if you buy
a can of soda for $2, the loss is $3.40. It is underwritten by the
taxpayers. Now, this hamburger, they charge $9.50 for that ham-
burger. It costs the taxpayers $16.15. So this is another outrageous
cost to the taxpayers, and it continues, unfortunately, every day.

The food and beverage service has 1,234 employees and lost $84
million last year. If you do the math, it comes out to a taxpayer
subsidy for every Amtrak food and beverage employee of more than
$68,000. That is what it is costing us right now. What makes this
loss more astounding is that Amtrak’s food and beverage service is
legally obligated to operate on a break-even basis. Congress en-
acted a law that beginning October 1, 1982, food and beverage
services should be provided on board Amtrak trains only if the rev-
enues from such services are equal to or greater than the total cost
of such services as computed on an annual basis.

The Amtrak witnesses testified before this committee in 2005
that for the past 24 years of the law there has never been an indi-
cation that Congress intended the cost to be anything other than
the cost of food and the cost of commissary operations. The com-
mittee asked the Congressional Research Service for its legal opin-
ion of the statute, and we have a CRS memo which I ask unani-
mous consent to be submitted to the record that lays out the case
that the language of the statute is clear and unambiguous. Without
objection, we will put that in the record.

[The CRS memo follows:]
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/%Congressional
s Research
Service

MEMORANDUM July 26, 2012

To: House Committee on Transportation and Infrastructure
Attention: Daniel Moll

From: Alissa Dolan, Legislative Attorney, 7-8433

Subject: Analyzing Restrictions on Amtrak Food and Beverage Services

This memorandum responds to your request for an analysis of the statutory provisions that constrain
Amtrak’s ability to provide food and beverage services on its trains, It will evaluate the meaning of 49
U.S.C. § 24305(c)(4) based on well accepted canons of statutory interpretation, including the plain
meaning of the text and legislative history, that a reviewing court may consider if the meaning of the
statute is ever challenged.

Section 24305(c)(4) of Title 49 of the U.S. Code states: “Amtrak may...provide food and beverage
services on its trains only if revenues from the services each year at least equal the cost of providing the
services.”' A version of this provision first appeared in the Code in 1981. At that time, the provision stated
that Amtrak “shall implement policies which will eliminate the deficit in its on-board foed and beverage
operations no later than September 30, 1982. Beginning October 1, 1982, food and beverage services
shall be provided on-board Amtrak trains only if the revenues from such service are equal to or greater
than the total costs of such services as computed on an annual basis.™

Differing Interpretations of Section 24305

Based on the information provided, it appears that the House Committee on Transportation and
Infrastructure (“the Committee™) interprets the language of this statute to allow Amtrak to provide food
and beverage services only if the total cost of the service is less than the total revenue earned by the
service. Under this interpretation, the total cost of providing the service would include not only the cost of

149 1LS.C. § 24305(c)(4).

297 Pub. Law. 35, § 1177(a) (amending 45 U.S.C. 545. the Rail Passenger Service Act). A provision discussing Amirak’s foou
and beverage service was first codified in Title 49 in 1994, See 103 Pub. L. 272, § I(e). The text as it appears in Title 49 is
slightly different than the text as it appeared in Title 45 from 1981 and 1994, It is unclear exactly why this change in text
occurred. However, the commiiltee report states that the purpose of the bill was “to restate in comprehensive form, without
substantive change. certain general and permanent laws related to transportation and to enact those laws as subtitles 1L, I[l, and V-
X of title 49, United States Code, and to make other technical improvements in the Code. In the restatement, simple language has
been substituted for awkward and obsolete terms, and superseded, executed, and obsolete faws have been eliminated.” Therefore,
this memorandum will adopt this assumption from the committee report, that the recodification of the provision in Title 49 with
slightly different text was not a substantive change in the statute.

v
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purchasing food and beverage supplies, but also the labor costs and other miscellaneous costs associated
with providing the service.

Amtrak’s most recent interpretation of this statute and the meaning of “costs of providing the services”
appears to be different from the Commiittee’s interpretation. In 2005, William Crosbie, a Senior Vice
President of Amtrak, testified before the Subcommittee on Railroads of the House Committee on
Transportation and Infrastructure.” In explaining his understanding of the current statute, Mr. Crosbie
stated: “For the last 24 years of the law there has never been an indication that Congress intended the cost
be anything other than cost of the food and cost of the commissary operations.” In response to questions
posed after this hearing, GAQ, which was conducting a study of Amtrak’s food and beverage service
management,” explained Amtrak’s interpretation of the law to the Committee by stating: “...the Amtrak
witness explained that their understanding of this provision was that the cost to be considered included
only the cost of the food and commissary operations. Hence, Amtrak did not consider the Amtrak
employee labor costs of providing the on-board service in their analysis of the food and beverage
operations.™ Thus, it seems that the Committee and Amtrak have different interpretations of the statutory
text “cost of providing the services,” that might alter whether Amtrak is in compliance with the law’s
requirement.

Plain Meaning Rule

The starting point in construing a statute is the language of the statute itself.” If the language of the statute
is plain and unambiguous, a reviewing court may interpret the statute according to its terms, without
evaluating other sources of congressional intent. This test is known as the plain meaning rule. Under this
text-based analysis, the text at issue should be interpreted as part of the broader statutory scheme in a
manner that furthers the purpose of the statute. Therefore, a reviewing court might consider the following
questions as part of its analysis: What is the plain language meaning of the statutory text? Are these terms

* ~Amtrak Food and Beverage Operations.™ Hearing before the Subcommittee on Railroads of the House Committee on
Transportation and Infrastructure, 109th Cong., June 9, 2005,

4 7d. at 22-23. Arguably, a discrepancy between this 2003 interpretation of Section 24305 and Amtrak’s prior understanding of
the statute could be inferred from post-enactment congressional testimony from Amtrak officials regarding continuing efforts to
reduce the cost of providing food and beverage services. See, e.g., "Department of Transportation and Related Agencies
Appropriations for 1983, Hearings before a Subcommittee of the Committee on Appropriations, U.S. House of Representatives,
98th Cong., Feb. 1982, at p. 528, 601-02: “Department of Transportation and Related Agencies Appropriations for 1996,”
Hearings before a Subcommittee of the Committee on Appropriations, U.S. House of Representatives, 104th Cong., March 1995,
at p. 803 (displaying the cost of “food and beverage service™ in two categories: labor and other). However, these post-enactment
discussions will not be discussed in depth in this memorandum since such congressional materials are not considered to be
authoritative sources for interpreting a statute’s meaning. Since they are created after the statute is enacted, these materials cannot
represent congressional intent as it existed when the statute was being considered and enacted. See, e.g., Sullivan v. Finkelstein,
496 U.S. 617, 628 n.8 {1990); /d. at 631 (Scalia, J., concurring in part). Elsewhere, Justice Scalia has stated that “[r]eal {pre-
enactment) legisiative history is persuasive to some because it is thought to shed light on what legislators understood an
ambiguous statutory text to mean when they voted to enact it. But post-enactment legislative history by definition *could have
had no effect on the congressional vote,” Bruesewitz v. Wyeth LLC, 362 U.S. ___. No. 09-152, slip op. at 18 (Feb. 22, 2011).
quoting District of Columbia v. Heller, 554 U.S. 570, 605 (2008).

* “Improved Management and Controls over Food and Beverage Service Needed,” Report to the Chairman, Subcommistee on
Railroads, Committee on Transportation and Infrastructure, House of Representatives, August 20035, GAO-05-867

¢ Letter from JayEtta Z. Hecker, Director, Physical Infrastructure, GAO, to Chairman Don Young, “Questions for the Record

Related to Amtrak’s Food and Beverage Service,” GAO-03-893R,

? For more information, see CRS Report 97-389, Statutory Interpretation: General Principles and Recent Trends, by Larry M.
Fig.
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used elsewhere in the statute? How does the language in this section fit within the statute’s structure and
purpose?

First, a reviewing court may look at whether the terms being used in the statute are either defined in the
statute or are terms of art that have a particular meaning. In this instance, neither “cost,” “cost of
providing the services,” nor “services” is defined in Section 24305 or any other section that would be
applicable.® Additionally, the text does not appear to include any terms of art. Because the term is not
defined in the statute, a reviewing court may then look to the dictionary definition of the words to
determine their meaning. “Cost” is defined in Merriam-Webster’s Dictionary as “the amount or equivalent
paid or charged for something.™ 1t is defined in Black’s Law Dictionary as “the amount paid or charged
for something; price or expenditure.”'*“Service” is defined several ways in Merriam-Webster’s
Dictionary, including as “the act of serving as useful labor that does not produce a tangible commodity,”
“the wark performed by one that serves,” and a “facility supplying some public demand.”"

These dictionary definitions suggest that the statute requires a calculation of the amount Amtrak pays for
“providing the [food and beverage] services.” The “services” seem to include both the actual food and
beverages in addition to the work that must be performed to provide those items to the passengers.
Therefore, under this application of dictionary definitions, it appears that the statute prevents Amtrak from
providing food and beverage services if the revenue gained from that service is less than the amount
Amtrak pays for the food, beverage, supplies. and labor necessary to serve passengers onboard.

This interpretation is bolstered by another basic principle of statutory interpretation: that courts should
“give effect, if possible, to every clause and word of a statute, avoiding, if it may be, any construction
which implies that the legislature was ignorant of the meaning of the language it employed.™? Thus, the
meaning of all of the words used in the clause “cost of providing the services” must be given effect. An
interpretation of the statute that considers all of the costs of providing food and beverage services seems
to give effect to all of the words chosen by Congress. This interpretation prevents an implication that
Congress was “ignorant of the meaning of the language” it included in the statute by giving the phrase
~providing the services™ its plain meaning, to include the amount paid for food, beverages, and
equipment, as well as amount paid to hire people to serve the food and beverages to the passengers. An
alternative interpretation, in which “cost of providing the services™ means only the amount paid for the
food and beverage supplies, may not give full effect to Congress’s chosen text. This interpretation may
render Congress’s use of the term “services” insignificant because, by its definition, the term encompasses
not only the physical supplies but also the act of serving those supplies to passengers. If Congress
intended to consider only the costs of food and beverage supplies and not the related labor costs, arguably
it would have written the statute with terms that evinced that intent by using the words “food and
beverages™ instead of the word “services.”

Next, a reviewing court may look to the rest of the statute to determine if a certain interpretation of the
instant text is warranted by the structure of the statutory scheme. One other provision of Chapter 234 of

% The term “cost” is defined in many sections of the U.S. Code. See, e.g.. 10 U.S.C. § 2324(k)}6)(B); 15 U.S.C. § 278b(e); 33
US.C. §624(b): 41 US.C. §4310(1). [{owever, it appears that it is only defined once in Title 49, in reference to fees relating to
air commerce and safety, 49 U.8.C. § 45301(b)(5}. This definition does not appear o be relevant to this statwtory analysis of
Section 24303,

? Merriam-Webster’s Dictionary. entry for “cost (noun).” available at http://www. merriam-webster.com/dictionary/cost.

iy

~

P

Black’s Law Dictionary, 9th ed.. (ed. Bryan A, Garner). p. 397.
Y Merriam-Webster’s Dictionary, entry for “service (noun),” available at hitp://www.merriam-webster.com/dictionary/service.
"* Montelair v. Ramsdetl, 107 U.S. 147, 152 (1883).
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the Title 49 addresses food and beverage services on board Amtrak trains.”’ Section 24312 discusses
Amtrak labor standards, including the requirements that proposals to contract out labor that would result
in employee layoffs must be included in negotiations between Amtrak and an organization representing
Amtrak employees. Work relating to food and beverage services is explicitly exempted from this
requirement, suggesting that it is easier for Amtrak to contract out food and beverage service labor than
other types of labor." However, the text of this provision alone does not link this exemption from labor
negotiation requirements for work related to food and beverage services to the restrictions on food and
beverage service in Section 24305,

Legislative History

After analyzing the text of a statute, a reviewing court may also look to sources of legislative history to
assist in interpreting the statute’s meaning.”® This examination may include analyzing such materials as
committee reports for insight into the particular problem Congress was trying to address in passing the
statute.

Committee reports published during the consideration and enactment of the original 1981 statutory
restriction provide discussions of Congress’s concern about the rising costs of Amtrak’s food and
beverage services and potential solutions to the problem. In a report that accompanied the Amtrak
Improvement Act of 1981, the House Committee on Energy and Commerce stated:

The Committee believes Amtrak should operate its food and beverage services without a deficit. Asa
result, the Committee’s bill directs Amtrak to climinate the deficit in its food and beverage
operation...In order to realize these savings, the Committee expects that Amtrak will have both to
reduce the costs of providing food and beverage services and to increase its revenues from such
services by raising prices. Amtrak already has under study the possibility of substituting a modified
cafeteria style service with a more limited menu for the dining room service it now offers on most of
its long-distance trains. In addition the Committee believes Amtrak should evaluate the possibility of
implementing some form of “self-serve” food service on its short-distance and corridor trains.

Arguably, these suggestions of how Amtrak can eliminate its food and beverage service deficit support an
interpretation of Section 24305 that includes food, beverage, equipment, and labor costs as part of the
“cost of providing the services.” The Energy and Commerce Committee’s proposals are mostly changes to
the way Amtrak administers its food and beverage services. These changes would only help Amtrak meet
the requirement now codified in Section 24305 if labor costs are included in the definition of “cost of
providing the services,” For example, switching from a dining room service to a cafeteria-style service
appears likely to reduce the amount of labor required to run the food and beverage service. This shift,
however, would not necessarily reduce the amount spent on food and beverage supplies, since the food

 See 49 US.C. § 24312 note.

4 49 1).8.C. § 24312 note (imposing requirements on “proposals on the subject matter of contracting out work, other than work
related to food and beverage service...”). The exemption for food and beverage services was original enacted in 1981, Omnibus
Budget Reconciliation Act of 1981, 97 Pub. L. 35, § 1177(b). At that time, Amtrak was prohibited from contracting out for any
service if it would result in the layoff of an employee in a bargaining unit. See 45 US.C. § 565(e) (1976). This prohibition did not
apply to food and beverage services provided on Amtrak trains. 97 Pub. L. 35, § 1177(b).

'* Reliance on these materials varies among courts, with the circumstances of a statute’s passage and its clarity or complexity
being factors. However, it seems clear that the statutory language is the primary tool of interpretation, while other considerations
or intent or purposc are secondary. See Eig, supra note 7, at 41.

' The Amtrak Improvement Act of 1981, H.R. 3568, 97th Cong., Ist Sess., was enacted into law as part of the Omnibus Budget
Reconciliation Act of 1981, 97 Pub. L. 35., Title X1, Subtitle F.
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and beverages may remain exactly the same. Similarly, moving towards a “self-serve™ food service
model, would appear to reduce labor costs even more. Therefore, such a change could only act to reduce
the deficit, as the Committee clearly believes it would, if the cost side of the deficit equation includes not
only the amount paid for food and beverage supplies but also the amount spent on labor costs.

Immediately after this discussion of reducing the food and beverage service deficit, the Committee
continues:

If Amtrak determines that alternative methods of providing food service will not result in the required
level of savings, the Committee’s bill gives Amtrak the authority to contract with a private company
to provide such service. It is the Committee’s hope that Amtrak will find cost-effect ways to provide
foud and beverage service and that it will not be necessary for Amtrak to contract-out this service.

Should Amtrak determine, however, that it can achieve the necessary savings only by contracting-out,
the Committee believes that Amtrak should negotiation agreements with private contractors...

Additionally, a supplement to the conference report accompanying final passage of the original 1981
provisions explicitly links the goal of reducing the deficit with allowing Amtrak to contract out for food
and beverage services. It states: “...the Corporation shall not operate ‘on-board’ food and beverage
services unless revenues cover costs. Amtrak would be allowed to contract out food and beverage services
in order to reduce the associated costs.™

These reports appear to draw a direct connection between Congress’s desire for Amtrak to eliminate food
and beverage service deficits and Congress’s willingness to allow Amtrak to contract-out the provision of
such services. This connection suggests that Amtrak’s ability to “achieve the necessary savings” required
by the Section 24305 requirement is directly impacted by the amount that Amtrak spends on labor costs to
provide food and beverage services. Therefore, from this legislative history, it appears that Congress
intended to count labor costs as part of the “cost of providing the service” when it directed Amtrak to
reduce its food and beverage service deficit to zero.

Finally, discussions about transportation appropriations for fiscal year 1981, within the same Congress
that passed the Section 24305 predecessor but before it was enacted, may provide further evidence of the
problem Congress intended to tackle by imposing the new restriction. During a hearing before the House
Committee on Appropriations, Amtrak officials were questioned about the estimated revenue, cost, and
losses sustained from its onboard food and beverage service.”® In response to questions about reducing
costs, Alan S. Boyd, then President of Amtrak, noted that costs could be reduced significantly if Amtrak
were allowed to contract out the labor needed to provide food and beverage services.'” From this
testimony, it appears that Mr. Boyd believed a way to solve the problem of Amtrak’s annual losses in food
and beverage services would be to drastically reduce labor costs by contracting out. This testimony, in
addition to the fact that the food and beverage exemption from the prohibition on contracting out for labor
and the instruction to eliminate the deficit in food and beverage services were enacted in the same piece

17 - Additional Materials on the Omnibus Budget Reconciliation Act of 1981 (H.R. 3982).” Committee on the Budget, U.S. House
of Representatives, 97th Cong., August 1981 at p. 82-83 (supplementing the conterence report on HL.R. 3982, see H263-6 and
H263-7). See also “Omnibus Reconciliation Act of 1981, Report of the Committee on the Budget, U.S. Senate, 97th Cong.. June
1981 at p. 322 (noting that remaval of the prohibition on contracting out for food and beverage service labor would aliow Amtrak
to save money save money on “food services, on which it loses at least $50 million a year.™).

¥ “Department of Transportation and Related Agencies Appropriations for 1982, Hearings Before a Subcommitiee of the
Committee on Appropriations, U.S. House of Representatives, 97th Cong.. March 1981 at p. 516, 540 (testimony of Alan S,
Boyd, President of Amtrak).

1 Jd. at 516.
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of legislation in this same Congress, could create an inference that Congress intended these two
provisions to address the same problem of costs in the food and beverage service. Under this theory, the
two provisions could be complementary only if the cost of labor is included in the “cost of providing the

services.”
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Mr. MicA. I am pleased that President Boardman is here to re-
spond to some of the concerns I have raised. I think, you know, in
a time when we are running multitrillion-dollar deficits that we
have got to look at every activity of Government. Our committee
has spent some time on GSA waste and abuse, TSA, EPA, and now
we are focusing, and we are going to continue, this is just the first
in a series of hearings, to focus on some of the taxpayer expenses,
which I think are outrageous that are incurred every day by hard-
working Americans underwriting these losses. There has to be a
better way. And every agency, every operation of Government that
we are involved with, we have got to do a better job in being a re-
sponsible stewards of taxpayer dollars.

So we can’t go on, you know, paying a $3.40 subsidy or what is
it, $16 for a hamburger for folks to have. Even though it may be
a passenger convenience, I can tell you it is a great inconvenience
to people back home who are struggling every day to make ends
meet, pay their bills and then send money to Washington and see
it abused in this fashion.

With those comments, I am pleased to recognize Mr. Rahall.

Mr. RAHALL. Thank you, Mr. Chairman.

As those fortunate enough to have ridden the great passenger
trains of America at their peak will recall, no part of the rail expe-
rience survives so vividly in the memory of our rail passengers as
that of a luxurious meal in the dining car. The crisp linens, the pol-
ished silver, the attentive service, the passing panorama of Amer-
ican life all accompanied by great food.

Unfortunately, over the years, award-winning fillet of sole was
replaced with microwaveable cheeseburgers. I guess that is what
we have right here, leading to a former Amtrak CEO to lament to
Congress in 1991, and I quote, “In trying to make food service
cheap, we made some of it inedible.”

To some extent, these changes were a business response to
changing transportation economics and public preferences. Rail-
roads like airlines must consider the effects of food and beverage
costs on the bottom line. They must decide the effects of particular
levels of food service on passenger revenue. High-quality service
may attract additional passengers while a decline in quality may
cause a loss of passenger revenue. Striking the proper balance, of
course, is a difficult business decision.

Unfortunately, Congress has made it even more difficult at times
for Amtrak to make the best possible decisions. One minute we tell
Amtrak to provide food and beverage service on a break-even basis.
The next minute we let it use up to 10 percent of its revenue to
cover food and beverage leases. Then we pressure it to contract out
its catering service, which Amtrak did, but the loss of those jobs
wasn’t enough. We ended up dragging Amtrak back before this
committee in 2005 to explain that the contract didn’t realize
enough savings.

Now the chairman wants to highlight the flawed provisions in
H.R. 7 that would require the FRA to contract out all Amtrak food
and beverage service to the lowest bidder. The term “lowest bid-
der,” by the way, is code for lowest wage, lowest benefits.

As if that was not bad enough, the Republicans then proposed
giving that bidder the Federal funds that would have gone to Am-
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trak for food and beverage losses, saving zero taxpayer dollars but
resulting in the immediate elimination of 1,200 Amtrak jobs, not
to mention the jobs of thousands of workers that Amtrak relies
upon for obtaining their food supplies.

Mr. Chairman, I have had some good-tasting whoppers in my
time, but this is a whopper of a bad idea if I ever heard one, trad-
ing good paying jobs with benefits for cheaper cheeseburgers. The
fact is America’s food and beverage expenses are not a major cause
of Amtrak’s financial difficulties. They represent about 5 percent,
about 5 percent of the railroad’s total expenditures. I do believe
there are some reasonable things that Amtrak can and should do
to cut their costs, but cutting jobs in this economy should not even
be under consideration, and that is exactly what this proposal
would do.

With that, I yield back and look forward to today’s witnesses.

Mr. MicA. I thank the gentleman.

I recognize the distinguished subcommittee chair, Mr. Shuster.

Mr. SHUSTER. Thank you, Mr. Chairman, and thank you for hold-
ing this hearing today. I want to welcome our witnesses here today.
I look forward to hearing from them.

Let me start off by saying I support Amtrak. I want Amtrak to
succeed, but it cannot continue to go down this path that we have
gone over the last 20 or 30 years. We have got to make some
changes, and I know there is going to be some here today that say
this is an attack on labor. This is about, as the ranking member
said, shedding jobs.

At the end of the day, if there is a short-term loss, I believe there
will be a much bigger gain long term. You have got to do some
tough things to correct the ship of Amtrak, and, Mr. Boardman, I
have no doubt in my mind, you and I have had many conversa-
tions, you want to get the ship right and you have done some
things, some positive things. But this is one area that is a glaring
example of you shouldn’t lose money on a service when people on
the train, it is a monopoly. Monopolies shouldn’t lose money, and
again, I look forward to hearing from all the witnesses today.

And this is about correcting the problems at Amtrak. This is
about having a passenger rail service, especially in the Northeast
Corridor, that should be profitable, highly profitable. But as the
chairman pointed out, the food and beverage service is an issue
that has not gone in the right direction. And Congress recognized
this problem, and in 1981 included a provision to eliminate the def-
icit in Amtrak’s onboard food and beverage operations and requir-
ing Amtrak to at least break even. So Amtrak is statutorily re-
quired to break even.

Now, I know we are probably going to hear some fuzzy math
today. At the end of the day, Amtrak loses money. So if you are
taking revenues from one place to cover up a loss in another place,
that is not the way accounting works, and we have got to get
through this.

In 2005 the committee held a hearing to explore why Amtrak
continued to lose money on the services, and promises were made
to look at all the options. However, since 2005 they have continued
to lose $83 million a year.
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I look forward to the inspector general’s comments towed, and I
also want to welcome Ms. Quinn, who is executive director of the
Northern New England Passenger Rail Authority which is a
Maine-based organization that runs the Amtrak Downeaster serv-
ice between Boston and Portland and which will soon be extended
an additional 30 miles I am told to Brunswick. The Downeaster is
a State-supported route that has always used outside food and bev-
erage contract services since its beginning of operations in 2001.

As my colleagues know, the Passenger Rail Investment and Im-
provement Act of 2008 included a provision requiring States to as-
sume the costs—assume the costs of providing Amtrak service on
State-supported routes beginning October 1, 2013. I strongly be-
lieve that States need to know all their options as they are to as-
sume the full costs of passenger rail routes, particularly if these op-
tions can reduce the States’ cost. Therefore, I am really eager to
hear from Ms. Quinn.

And again, we welcome Mr. Bateman. I know that you are here
representing labor. And this is not an attack on labor. My vision
of Amtrak is there will be more jobs if we get it right. And so all
of us, management at Amtrak, the United States Congress, labor,
all need to sit down at the table and figure out a solution. You
can’t just say, Oh, no, don’t touch my stuff and get it from some-
where else. These are taxpayer dollars. The American people want
to see Government work, and Amtrak is draining us of those pre-
cious dollars.

So again, all of us need to sit at the table and make these correc-
tive actions to see Amtrak succeed into the future, and as I said,
create more jobs, good-paying jobs for people.

With that, I yield back.

Mr. MicA. I thank the gentleman. I am pleased to yield now to
the distinguished gentlelady from the State of Florida, who is the
ranking Rail Subcommittee member, Ms. Brown.

Ms. BROWN. Thank you, Mr. Chairman. And this is a full com-
mittee hearing, isn’t it? Not a subcommittee. Good.

There are a lot of issues that this committee needs to be address-
ing. But Amtrak food and beverage isn’t one of them. We could be
talking about all of the critical real issues that we left out of the
surface transportation bill pertaining to the rail title: Positive train
control, the railroad rehabilitation improvement finance program,
and freight congestion plans. Or we could be talking about restruc-
turing Amtrak’s debt, saving over $500 million.

If we really want to save money at Amtrak we could even get
crazy and talk about how we are going to finance future transpor-
tation bills, or hold a markup on a water resource development act
that will put people to work.

Or if we really want to talk about food, we could have a hearing
on the repeat instance of needles being placed in airplane sand-
wiches. But I guess that would make too much sense. You know,
00ﬁ1m0n sense is what my grandmamma had and she didn’t go to
college.

Amtrak food and beverage operation is not a new target for this
committee. In fact, since Amtrak was created, Congress has micro-
managed the railroad, often making it more difficult for Amtrak to
make the best possible business decisions.
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In 1981, Congress mandated that Amtrak provide food and bev-
erage service on a break-even basis. This may have been an un-
sound approach. As the airlines have learned, free and subsidized
food on some routes will attract enough additional passengers to
make this a good option. In fact, I discussed this with the airlines
prior to this hearing. Some spent upward of $6 or $7 per passenger
on food and beverage service because it makes sense from a busi-
ness perspective.

Congress realized in 1983 just after issuing the break-even man-
dates, the Transportation Appropriations Committee Act allowed
Amtrak to use up to 10 percent of its revenues to cover food and
beverage losses. During the 1980s and 1990s, there was consider-
able congressional pressure on Amtrak to contract out its food and
beverage service. Amtrak finally agreed to contract it out to a ca-
tering service. That contract was with Gate Gourmet as we learned
in 2005 and it was not successful. It was renegotiated, and now
Aramark has the contract.

About 1,200 dedicated Amtrak workers, however, continue to
prepare and serve the foods on Amtrak trains. But, as you will
hear from our witnesses, the extent of their duties goes way beyond
handing out a Coke, and I have for you as a former teacher, I want
the duties and responsibilities of the Amtrak 1,200 jobs, I want to
pass that out so you can know something about the duties and re-
sponsibilities. The duties and responsibilities include more than
just handing out a Coke. It also includes safety, many other duties
and responsibilities. So would you make sure that the Members get
this information.

You know, the Republican solution to cost saving is always
privatizing. This time it will eliminate 1,200 jobs. Privatizing. Giv-
ing that work to minimum wage employees, not to mention the im-
mediate elimination of Amtrak jobs. But if you want to talk about
mismanagement programs and losing opportunities to capture rev-
enue, we cannot forget to talk about the near $4 million in revenue
that we lost for the Airport and Airways Trust Fund when the
House Republicans caused the FAA to shut down for 2 weeks. We
need to talk about that.

But we should probably be having a hearing on two planes tak-
ing off from National put in a collision course with planes trying
to land. That would be something that this full committee should
be looking into. But no. We are telling, once again, Amtrak, talk-
ing, here in the weeds, talking about a management decision about
Amtrak and their food program.

But let me just tell you a little secret. I ride the train constantly,
and I don’t think it is enough employees. We do things around the
food car, and it is a cultural thing, and to say that a diabetic can’t
have hot food on the plane—on the train is ludicrous. I guess you
want to go back to what the train was like when we get peanuts
and a drink, and sometimes you don’t even get the peanuts.

So I yield back my time. I am happy that you all are here. But
it is amazing to me how this committee has gotten down to the
weeds as opposed to doing the big things that we used to do on this
committee. It is a real disappointment. You need to know that.

Constantly we are talking about how Amtrak needs to operate
their food service as opposed to talking about a plane that nearly
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collided. Within 12 seconds, three planes went down. That is what
this committee needs to be doing.

Mr. MicA. I thank the gentlelady. And let me recognize another
gentlelady, the gentlelady from Ohio, Ms. Schmidt.

Mrs. ScHMIDT. Thank you, Mr. Chairman. Thank you so much
for bringing attention to this issue because as you well know, I in-
troduced a bill a little while ago on this very important issue. And
before I get started, I would like to put into the record the National
Taxpayers Union’s statement regarding this if that is all right.

Mr. MicA. Without objection, so ordered.

[The National Taxpayers Union’s statement follows:]



% A
National Taxpayers Union

Statement of

Pete Sepp
Executive Vice President
National Taxpayers Union

Prepared for

The Committee on Transportation and Infrastructure
United States House of Representatives

Regarding the Committee’s Oversight Hearing on

“A Review of Amtrak Operations, Part I: Mismanagement of Food and Beverage
Services”

Submitted August 2, 2012

Contact Information:
Pete Sepp
Executive Vice President
National Taxpayers Union
108 N. Alfred St.
Alexandria, VA 22314
703-683-5700
pressguy@ntu.org

108 North Alired Steeet % Alexandria % Virginia 22314 % Phone: (703) 683-3700 % Fax: (703) 683-3722 % Web! www.ntwors



15

Introduction

Chairman Mica, Ranking Member Rahall, and distinguished Members of the Committee, { am most
grateful for the opportunity to provide comments on behalf of taxpayers in regard to your hearing today on
Amtrak’s food and beverage service. My name is Pete Sepp and [ am Executive Vice President for National
Taxpayers Union (NTU), a non-partisan citizen group founded in 1969 to work for lower taxes and more
efficient, accountable government. NTU is America’s oldest non-profit grassroots taxpayer organization, with
362,000 members nationwide. More about our transportation policy work is available at www.ntu.org.

NTU has long called for significant reforms to the Amtrak passenger railroad, which since its inception
in 1971 has received cumulative taxpayer subsidies now approaching $40 billion. As far back as 1976, NTU
advocated a “serious reevaluation of the federal government’s policy towards Amtrak.” In 1979 we endorsed a
proposal from the Department of Transportation (DOT) that would have reduced Amtrak’s route miles by more
than 40 percent all while continuing to serve over 90 percent of its existing passengers. Tt was projected that
DOT’s plan, had it been adopted, would have saved taxpayers nearly $1.4 billion between 1980 and 1984.

In subsequent years, our members have sought changes in the law that have ranged from ensuring more
transparency in Amtrak’s financial reporting. to phasing out the most unprofitable routes, to creating a blueprint
for eventual commercialization of the government-backed enterprise. One NTU study from 2002 outlined a
process that would allow Amtrak to partition its most lucrative assets, giving regional railroads a greater
opportunity to develop routes with potential for private-sector (or state-level) investment. Such a plan remains
our preferred approach today, even after Congress’s decision to take another direction through passage of the
Passenger Rail Investment and Improvement Act of 2008. Its four-year, $10 billion price tag notwithstanding,
this law did include some laudable fiscal stewardship initiatives.

Food and Beverage Service: An Unnecessary Burden on Taxpavers

We recount this history as a way of comparison to the topic upon which the Committee has focused
today. Like some other aspects of Amtrak, the food and beverage operation has suffered from inconsistent
oversight, unrealistic financial planning, and insufficient managerial innovation. Yet, unlike some parts of the
national rail service equation, improving the way Amtrak delivers meals and drinks to customers should admit
to some relatively straightforward solutions that lawmakers with all manner of opinions on Amtrak’s future can
support.

NTU became increasingly concerned with Amtrak’s food and beverage service maladies after the
Government Accountability Office (GAO) testified on the subject in June 2005 before the Committee’s
Railroads Subcommittee. In GAQ’s statement (“Amtrak: Management and Accountability Issues Contribute to
Unprofitability of Food and Beverage Service,” GAO-05-761T), the agency’s Director of Physical
Infrastructure Issues reported that Amtrak lost an average of nearly $82 million annually on its food and
beverage service from Fiscal Year 2002 through Fiscal Year 2004. At the time GAO asserted that Amtrak’s
agreement with an outside contractor — which covered stocking and supplying food but not serving it on-board -
was structured in a way to furnish “little incentive for the contractor to reduce or contain costs.™

The testimony went on to contrast this arrangement with that of VIA Rail Canada (which directly
managed all parts of food and beverage service on a fixed government subsidy) and the Alaska Railroad (which
contracted out all parts of the food and beverage service to a private vendor, including on-board duties). One
key factor to the success of these operations was, according to GAO, flexible labor policies. More than half of
Amtrak’s total food and beverage costs could be chalked up to labor.
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While some participants in the hearing questioned assumptions underlying GAO’s testimony, another
source affirmed that losses were persistent and pervasive during years that followed. In 2011, Amtrak’s Office
of Inspector General (OIG) released a report (“Food and Beverage Service: Further Actions Needed to Address
Revenue Losses Due to Control Weaknesses and Gaps,™ E-11-03) estimating a Fiscal Year 2010 net shortfall in
food and beverage service of $61 million (omitting some indirect costs).

We understand that for Fiscal Year 2011, the Committee has data indicating direct costs for the food and
beverage operation of $206 million versus $121.5 million in receipts, for a loss of $84 million. Although this
would seem to demonstrate that the profitability picture has worsened since Fiscal Year 2010, we have been
told that other data 1o be released by O1G might be tracking an improvement versus Fiscal Year 2006.

Some Amtrak and labor officials contend it is also important to account for Amtrak ridership figures,
which might show ditferent trends when comparing losses on a per-passcnger basis. Yet, as GAO testified in
2003, other measurements, such as per-passenger miles, did at the time show a deepening loss trend,

Thus the situation remains troubling, especially given strictures supposedly militating against large
losses for taxpayers. As Members of the Committee have no doubt discussed at length, according to a law
enacted in 1981 (Title 40, Section 24305(c)(4)), food and beverage service can only be provided on Amtrak
trains if the revenues “are equal to or greater than the total costs of such services.”

It may be true that Congress has permitted forbearance from this statute over time, and that there are
differences of opinion over what constitutes “total costs.” As far as the latter point goes, however, none of the
OIG loss figures cited above include substantial indirect costs such as power or maintenance associated with the
dining or café facilities.

In any case, a law directing agencies to exercise prudence with tax dollars should be more than
decorative. If that law is proving cumbersome or otherwise ill-suited to current conditions, Congress should

clarify or update it, not leave it to languish in a gray area of enforcement for three decades.

Key Considerations for Reform

The June 2005 hearing at which GAO presented its testimony included several other panelists
representing Amtrak’s leadership, rail passengers, and the union to which many of Amtrak’s workers belong.
Our review of the proceedings indicates there was considerable debate about other facets of the food and
beverage service, including:

e Does Amtrak’s mode of transportation permit meaningful comparisons to restaurant costs at fixed
locations with employees who need not possess as many skills (e.g., emergency training) as
Amtrak’s service workers?

o s it fair to hold up VIA and Alaska Railroad as models for reform in Amtrak’s own operations,
when these systems have different route and passenger characteristics from Amtrak?

*  Given less-than-impressive results with some initiatives such as vending machines on trains, is a
purely-private concession model (as opposed to partial contracting) feasible for Amtrak?

o Can food and beverage service function as a profit center for any form of transportation — on ground,
water, or air - or should its purpose be as a “loss leader™ to attract more customers in the first place?
Does an obsession with cost control fead to such poor-quality food as to deter ticket sales?

Some circumstances have changed while others have remained the same since questions like these were
raised. Still, the urgency of finding answers has never been greater.
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For one, Amtrak’s admirers are touting record-breaking passenger figures that topped 30 million in
2011, representing a more than 30 percent rise since 2001. According to data from the Bureau of Transportation
Statistics, this rate of increase handily beats a similar metric for air carriers on U.S. domestic flights over the
same period. Yet the fact remains that Amitrak’s total ridership number was nearly dwarfed by that of just one
major airline, Continental (the disparity is worse for Amtrak when comparing on a passenger-mile basis).

Meanwhile, consideration should be given to consumer interest in utilizing particular modes of
transportation. One imperfect but still useful way to illustrate this is through load factors. BTS reports that in
2010 roughly 80 percent of available seat miles were filled on domestic commercial flights, compared to an
equivalent of roughly 50 percent for Amtrak. Airlines have actually reduced “complimentary” meal service on
flights in favor of charging passengers, even on those lasting several hours. While the two modes of
transportation are not entirely comparable, such a disparity in load factors is not likely to shrink solely by
transforming Amtrak’s cuisine — already about one-third subsidized — into culinary masterpieces that require an
even bigger boost from taxpayers.

It is likewise important to bear in mind that with a few exceptions (such as Essential Air Service, which
also should be reformed), air travel is not “subsidized™ in the way rail travel is. Air passengers face a variety of
government excises and other charges that comprise roughly 20 percent of an average domestic fare. These are
often portrayed to the flying public as “user fees™ for air traffic control and security. Airlines pay corporate
income taxes into the Treasury if they manage to earn a profit. Amtrak and its customers do not suffer under
these same burdens.

Though we would dispute the notion that past comparisons with other railroads are inappropriate, or that
stalled attempts at private meal service options with Amtrak make this 2012 hearing superfluous, in our opinion
seven years do make a difference. Any of several trends — from innovations in supply chain management, to the
increased sophistication of mobile “food truck™ concessions, to upgrades in secure cashless payment networks —
could impact both the qualitative and the financial pictures for Amtrak’s own food and beverage operation. We
therefore commend Members of the Committee for inviting witnesses to today’s hearing who may have insight
into such developments.

In addition, Amtrak’s overall fiscal condition remains a major component of GAQO’s decision to
designate “Funding the Nation’s Surface Transportation System™ as a “High Risk™ area of federal operations for
taxpayers. As GAO notes:

In response to the Passenger Rail Investment and Improvement Act of 2008, which reauthorized federal
support for intercity passenger rail, Amtrak and the Department of Transportation (DOT) recently
established minimum performance and service quality standards for Amtrak. Amtrak has also taken
measures {0 improve its financial management. ... However, these actions are too recent to determine
how they will affect Amtrak’s financial performance, the need for federal subsidies, and the way
subsidies are targeted to achieve public benefits.

Given GAO’s tenuous assessment of Amtrak’s financial future, Congress should remain vigilant for
reform opportunities that preserve managerial flexibility but also protect taxpayers. The railroad’s food and
beverage operations amply afford such an opportunity.

Ultimately, however, it is the government’s overall financial condition that makes today’s hearing more
relevant than ever before. Since 2005, under two Presidents and four Congresses, gross federal debt as a share
of national economic output has jumped by nearly two-thirds. Even if the economy recovers, the projected
growth of entitlement and other federal spending programs (including massive capital expenditure demands
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from Amtrak) will ensure that the entire federal balance sheet remains precarious. In this environment,
Congress must scrutinize every part of the budget to identify avenues for fiscal restraint.

Action Item: Move Forward with H.R, 3362

Accordingly. one direction the Committee could take from today’s hearing would be to consider H.R.
3362, the Amtrak Food and Beverage Service Savings Act authored by your colleague Jean Schmidt. This bili,
which NTU endorsed in 2011, outlines procedures that would make it more difficult for bureaucracies to evade
their responsibility to taxpayers and passengers. The Federal Railroad Administration (FRA) would, with
assistance from the General Services Administration, be directed to issue requests for proposal from outside
entitics to provide food and beverage contracts on Amtrak’s Northeast Corridor, long-haul, and state-run routes.
Winning bidders would be selected based on their ability to fulfill requirements at the lowest cost {or highest
return) to Amtrak. :

This legislation has been derisively characterized by its opponents as “privatization” — a tactic designed
to conjure up images of union-busting and profiteering. Upon rational examination. however, H.R. 3362 would
not herald a new age of railroad robber barons. Amtrak itself would be permitted to participate in any RFP
proceedings, providing a helpful incentive for employees and managers to leverage their own advantages in
healthy competition with other providers. Furthermore, FRA would be able to grant exceptions to the RFP
requirement if no qualified bidders responded, thereby addressing a past concern among critics of open
competition for food and beverage service,

The bill even goes so far as to require FRA to cover anticipated net losses from a contractor whose
proposal for a given route is accepted. This provision could be fashioned to answer those who believe food and
beverage service need not be profitable in itself, and should instead function as a ticket-sale inducement. Such
language, appropriately crafted, could provide latitude for a marketing strategy of this kind in a common-sense
manner, by ensuring food and beverage losses are deducted automatically from elsewhere in Amtrak’s fixed
appropriation, After all, if Amtrak’s backers demand this type of business tool, then it should function in the
way it does for the commercial world ... by requiring managers to make decisions on prioritization of resources.

In short, while NTU supports additional safeguards, H.R. 3362 is a balanced piece of legislation that
attempts to accommeodate many views from various stakeholders in surface transportation pelicy, as it makes
appreciable progress on behalf of taxpayers. Even though the Committee declined to add these provisions to its
surface transportation reauthorization bill during mark-up, Members now have the chance to give H.R. 3362
new momentum,

Additional Actions: Amtrak Management

As the Committee deliberates and hopefully exercises legislative options, immediate administrative
steps can also be taken on the part of Amtrak’s officials to demonstrate their commitment to more effective
management.

For example, a report last month from Amtrak’s OIG (“Human Capital Management: Weaknesses in
Hiring Practices Result in Waste and Operational Risk.” OTG-A-2012-14) indicated that in 38 of 50 cases
studied, there were “inconsistencies between the employment application and the background investigation
which raised employment suitability questions, yet the applicant was hired.” Eighteen of those 38 hires resulted
in termination due to performance or discipline problems shortly afterward. In only four of the 50 cases was a
background investigation report received in a complete fashion prior to the employee entering service.
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in separate findings from last year's report referenced carlier. O1G noted that “fraud, waste. and abuse
are long-standing problems™ with providing food and beverage service on trains, involving “falsification of
documents to conceal missing food and beverage revenues and inventories.” Between March 2003 and January
2010, OIG identified over 900 cases where Amtrak’s Lead Service Attendants (LSAs) may have engaged in
“thett, dishonesty, and policy/procedure violations,” generally entailing “the falsification of documents to
conceal missing food and beverage revenues and inventories.”

While no personnel selection process can cull all potential “problem workers™ from the process, surely
Amtrak should work to immediately improve its use of background investigation information, especially for
employees like LSAs who are directly responsible for handling cash.

Furthermore, although OIG praised Amtrak for introducing some checks and balances, the report stated
that “internal control weaknesses and gaps ... still exist.” Among its suggestions to bring Amtrak’s procedures
in food and beverage service up to “industry best practices” were: creation of a dedicated loss-prevention unit, a
management-sponsored program aimed at preventing fraud in advance, random management searches of
inventories, and (where possible) creation of a cashless payment system much like those instituted for sales on-
board commercial aircraft. Amtrak’s leadership agreed with OIG’s recommendations, and with the exception of
a cashless system (which management believed could be implemented after introducing a new point of sale plan
late this year) provided various timetables fo initiate these reforms in late 2011 and 2012. Hopefully today’s
hearing will encourage Amtrak to continue making progress on OIG’s advice.

Finally, an October 2011 OIG report (“Passenger Rail Investment and Improvement Act of 2008:
Amtrak Has Made Good Progress, but Continued Commitment Needed to Fully Address Provisions,” OIG-A-
2012-001) found that “Implementing Amtrak’s new financial system is key to completing several remaining
provisions” of the 2008 act, pertaining to modernization of financial accounting, planning, and data-gathering
on “performance and service quality of intercity passenger trains, including cost recovery.” At that time, in the
fall of 2011, OIG was told that debugging and reliability checks could take “several more months.” Here again,
NTU is hopeful that this system is now completely operational, since its effectiveness is directly related to
remedying some of the underlying weaknesses of food and beverage service. We urge the Committee to
monitor this portion of the Passenger Rail Investment and Improvement Act with particular care.

As my remarks noted earlier, NTU has a wide-ranging interest in reforming the nation’s passenger-rail
network and moving it toward a model that minimizes federal taxpayer involvement as well as maximizes
commercial viability. The proposals associated with such reform carry with them some degree of controversy,
but the topic the Committee has explored today should not. For the sake of sound management, solid customer
service, and above all, simple accountability to taxpayers, Amtrak’s food and beverage operations require
timely, dedicated leadership to ensure their improvement.

Whatever additional steps Committee Members may deem necessary or desirable, NTU urges you to
find a bipartisan consensus and move forward with provisions such as those contained in HL.R. 3362. Toward
this end, NTU and its members pledge their support and maximum effort.

{ appreciate the attention and consideration you have given to these views, and look forward to
cooperating on solutions with you and your staff in the near future.
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Mrs. SCHMIDT. Thank you. You know, I realize that there is a
cost when you are trying to put food out, but I am a little as-
tounded at the whole issue of what the Pepsi costs. It costs Amtrak
$3.40 to serve a Pepsi that you pay $2 for.

Each and every week, my husband and I go to the grocery store
and we buy a 12-pack of either Pepsi or Coke, and it costs about
$4 for the 12-pack. Now, I don’t have a calculator but it is about
38 cents a can. And I am paying retail at Kroger’s for that. And
yet it is costing you $3.40 a can.

My daughter’s family is in the food management business. She
married into a family that owns over 60 restaurants. Your model
is not working. And it is not working because you are not doing it
in a pro-business way.

For one thing, you are required by law to break even for your
food and beverage services. And yet for over 30 years you haven’t
done this. In an attempt to fix what shouldn’t be a problem in the
first place, I introduced legislation, the Amtrak Food and Beverage
Service Savings Act, and I encourage all of my colleagues to look
at it and sign on to it. You know, we are trillions of dollars in debt.
But you don’t pay it off all at once. You pay it off at a penny, a
nickel, and a dime at a time. And when you see the waste that is
going on here, this is an easy fix. If we did this across the board
in Government, maybe we wouldn’t be in the deficit that we are
today. This is common sense.

In my bill Amtrak may compete for the bids, but the winning
bids must at a minimum break even, and that includes the cost of
delivering the service because I think that is where the problem
comes in.

While other industries and sports and other modes of transpor-
tation make a profit on food and beverage services, Amtrak con-
tinues to lose almost $85 million each year, and to me that is not
chump change. Taxpayers get stuck with this tab and yeah, I am
a taxpayer, too. But the bitter irony is that the riders are getting
a bad deal. That hamburger isn’t worth $10 or $9, whatever it is
costs, $9.50. It is worth about $5. The taxpayers are getting stuck
with a bad deal in both ways. Riders pay through the roof just to
get common food, and we aren’t talking about fancy meals. We are
talking about hamburgers. The last time I checked riders paid
$4.50 for a hotdog, $4 for cheese and crackers, $2 for a can of soda,
and $2.25 for fruit juice. And by the way, that hotdog cost you, Am-
trak, $6.10 to provide that rider.

We have got to do it better. We have got to have a business plan
that does it better. If that means privatizing the whole thing out,
then do it. If that means in the short run having to eat a loss with
a contractual obligation, then let us eat that loss in the short run
instead of continuing to eat the loss in the long run.

I believe that the legislation states you have to break even on
this service. You are not breaking even. You need to do things dif-
ferently. This committee is here to help you do that. But ladies and
gentlemen, I strongly suggest that you get your head out of the
sand and look at the right way to deliver something like food and
beverages in a profitable way. This isn’t rocket science. This is a
very minor list. I yield back my time.

Mr. MicA. I thank the gentlelady.
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I recognize the gentlelady from the district, Ms. Norton.

Ms. NORTON. I want to welcome all of the witnesses today. I do
want to take a moment to make some points.

First, Mr. Boardman, I want to thank you for the service that
your employees give on Amtrak. It is a tribute to that service that
so many, many passengers in the Northeast are leaving airplane
travel and deciding to run, to take their on Amtrak, on Acela. I
think those of us who are used to train travel over the years mar-
vel at the fact that one can get the same kind of luxury ride on
Amtrak now that people used to associate with air travel. Air trav-
el has become more like a Greyhound bus station where people
wait in line and yearn for the time to get on the plane and find
themselves in a real sense in sometimes terrible crowds. The fact
that your trains are more and more crowded speaks to the service
your employees are providing, and it speaks to the need for more
and more trains.

My second point is to congratulate you on the work you did to
produce a master plan for Amtrak at Union Station that in essence
is a master plan for Amtrak for the coming decades. That master
plan I would ask the chairman of the committee to consider holding
a healring on because it is so important for the work we do on rail
travel.

For decades now, trains have improved in our country step by
step. And the tax has improved because people wanted train travel.
But we have never had a vision for train travel for the decades.
The master plan that you presented at a recent press conference
gave us a real vision for what train travel in the United States of
America will look like if Congress, and I think it will, decides to
bring train travel into the 21st century. And I say that recognizing
that every single ally of the United States, and many developing
countries, are light-years ahead of our country on train travel, par-
ticularly the kind of visionary plan that would accommodate high-
speed rail that sees us as we would hope the world would see us
when it comes to train travel.

I must say, Mr. Chairman, it is a source of great embarrassment
to me as an American that our country is not just a little behind,
not just somewhat behind, but not even out of the starting gate
when it comes to train travel in the world today.

You raise my spirits when I heard and saw the presentation of
what we are capable of and what the plan could be, and I can tell
you that my head has been down when it came to train travel as
I see what countries in the world are doing and when I saw your
master plan I thought I could hold my head up again when it came
to train travel, and I thank you very much.

I yield back.

Mr. MicA. Thank you. I thank the gentlelady.

Mr. Coble.

Mr. CoBLE. Thank you, Mr. Chairman. Mr. Chairman, every-
thing that needs to be said has been said. Everybody hasn’t said
it yet. So with that in mind, I am going to be very brief.

I am not necessarily pointing an accusatory finger at Amtrak. 1
am pointing a finger at the Federal agencies generally. It appears
recently, Mr. Chairman, that sound responsible fiscal management
has been at least cast aside or abandoned by many Federal agen-
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cies, and if the Amtrak ship is aground, let us get it off the bar
and back into safe deep water. And I think this, I can’t emphasize
the significance of fiscal responsibility any more.

And having said that, Mr. Chairman, I yield back.

Mr. MicA. Ms. Johnson.

Ms. JOHNSON OF TEXAS. Thank you very much, Mr. Chairman.
I would like to yield my time to Ms. Brown.

Ms. BROWN. Thank you.

I want to do a comparison between the airlines and Amtrak. Fast
food restaurants, comparing Amtrak to a fast food restaurant is
like comparing apples and oranges. We spoke to the airlines prior
to this hearing. They spend upward to $6 or $7 per passenger for
sandwiches on a long haul. I mean, I just don’t think it is fair to
compare Amtrak to a fast food place. I mean that is ludicrous.

I was in a bar last night, a bar, and I got a Coke, a regular Coke,
that is not in that Pepsi can, in a cup or a glass like this. It was
over $5 for a regular Coke and ice. When you look at the compari-
son, Pringles, $3 on the airline. If you look at M&Ms, $2.99. I
mean, how much is it in the store? Seventy-five cents.

So to make these kind of silly comparisons, to even be here dis-
cussing this when we have major issues is just hard for me to un-
derstand why we continually, and we want to have a hearing on
this, why is it that we don’t have it at our committee area? Why
would we take full committee time to have a hearing on Amtrak?
I know, Mr. Boardman, I know this is very important, very impor-
tant to the committee, very important to the American people. But
this is something that we should be dealing with in the sub-
committee. You have a ranking member, and you have a chair that
is very interested in this. This is very, very important. Not, you
know, more important than two planes almost colliding within 12
seconds that would have killed thousands of or hundreds of people.

But, you know, that is where we are in this committee. We are
down in the weeds and we have been down in the weeds since the
beginning of this Congress.

So I am very happy that you all are here. I am looking forward
to the testimony from the committee. I have a lot of questions for
you in comparison fast food to what you all are doing. And also,
let us throw in the airline and the additional money that we spend
in the airline based on security. I know that Amtrak has to con-
sider a lot more things than how much is the cost of a Pepsi.

So with that, I want to thank Mrs. Johnson, and I yield back the
balance of my time.

Mr. MicA. I thank the gentlelady. I am pleased to yield, he has
been waiting patiently, the gentleman from Pennsylvania, Mr.
Barletta.

Mr. BARLETTA. Thank you, Mr. Chairman, and I want to thank
everyone for coming today.

My family is in the restaurant business, and we currently have
a restaurant right now. And I certainly understand how difficult it
is in the food and beverage business to make money. You really
need to, I believe in my estimation, either have a very good busi-
ness model to make money in that business or you need to be there
all the time, because as I am sure Amtrak could attest to, in the
food and beverage business many times there is a lot of waste,
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theft, and mismanagement and there is such a small profit margin
that you are dealing with in the restaurant business. But obvi-
ously, the business model here is not working.

And Congress, for over 30 years, has asked Amtrak that if they
wanted to be in the food and beverage business that they needed
to at least break even, not even make a profit.

So I think it is fair to have this discussion today. And when we
are seeing that there is an $800 million loss over the last 10 years,
obviously this business model is not working, and we can give ex-
amples where others where it is working.

So and if we can just momentarily if I could address the airline
M&M issue. Obviously the cost, what they are charging is not what
it is costing them. They are making a profit. So again, I am inter-
ested to hear what ideas you all have to, again, not break the law
because Congress did make that a law that Amtrak did need to
break even. So I am curious to hear what everyone has to say.
Thank you.

Mr. MicA. Thank you. I am pleased to yield to Mr. Sires.

Mr. SIRES. Thank you, Chairman, for holding this hearing. You
know, I travel Amtrak just about every week. I come in by Amtrak;
I go back by Amtrak. And I wanted to come to this hearing today
because I want to hear what you have to say. But I have to tell
you, I have met nothing but the nicest people that work and treat
the passengers on the train.

I would prefer to concentrate on some of the other issues of Am-
trak, you know, making the ride more comfortable, more pleasant
for the passengers. As it is now you can’t get a seat many days.
You know, we need to encourage that because I have traveled in
some of the places outside the country and it is really, I am almost
embarrassed, you know I happened to be in Spain and I traveled
from Madrid to Barcelona on the AVE. I mean, I couldn’t believe.
There is no comparison between that ride and the ride that I had,
you know, outside this country.

You know, sure there are probably some things you can do, but
there are so many other issues that we have to address on this
with Amtrak. And we should be helping and trying to encourage
more people to use rail. I don’t think this is going to help encour-
age people to take rail. What is going to help is make it more com-
fortable, make it more pleasant, make it, you know, and you do a
great job in terms of on time. I will never take a plane back to
Newark. I would shoot myself. I mean, that is how bad it gets
sometimes, but I will take the train to Newark.

So thank you for the comments, and I yield back the balance of
my time.

Mr. MicA. Other Members seek recognition? If not, we will turn
to our panel of witnesses.

We have got first the Honorable Joe Boardman, president of Am-
trak; Ted Alves, inspector general of Amtrak; Patricia Quinn, exec-
utive director of the Northern New England Passenger Rail Au-
thority; and Dwayne Bateman, who is an employee, works with
Amtrak Food and Beverage Services.

First, welcome, everyone.
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Mr. Boardman, you can go first or second. If you wanted to hear
the inspector general first and then respond, or I will just give you
a choice. Tell me how you want to do it.

Mr. BOARDMAN. I would just as soon go first.

Mr. MicA. I am pleased to have you, and welcome, and recognize
Mr. Boardman.

TESTIMONY OF JOSEPH H. BOARDMAN, PRESIDENT AND
CHIEF EXECUTIVE OFFICER, AMTRAK; TED ALVES, INSPEC-
TOR GENERAL, AMTRAK OFFICE OF INSPECTOR GENERAL;
PATRICIA QUINN, EXECUTIVE DIRECTOR, NORTHERN NEW
ENGLAND PASSENGER RAIL AUTHORITY; AND DWAYNE
BATEMAN, FOOD AND BEVERAGE WORKER, AMTRAK

Mr. BOARDMAN. Thank you, Mr. Chairman, and all. Good morn-

ing.
Amtrak’s food and beverage record has really been continuously
improving. Part of that improvement has come from the attention
that Congress has shown since 1981. No less than eight CEOs have
focused on the cost and revenues since 1981. Part of that improve-
ment is included implementing recommendations from Amtrak’s IG
and U.S. DOT’s IG over those years. You should note that Ted
Alves recognizes that current Amtrak leadership has begun to im-
plement changes with the ticketing, point-of-sale technologies and
operational reorganization that will help reduce costs and improve
accountability. I look forward to his testimony today.

Part of that improvement comes from having great State part-
ners like Patricia Quinn who have innovative ideas that Amtrak
supports. But most of that improvement comes from Amtrak’s
women and men who feed people on our trains 7 days a week and
also take care of their needs 